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Re: Z.C. Case No 10-28

Dear Members of the Commission:

I write as counsel for the Durant Il pelitioners (the “200 Footers™) who sought and obtained
remands from the District of Columbia Court of Appeals of the Commission’s Order Nos. 10-28
and 10-28(1). This letter is in response to the December 23, 2014 letter to the Commission from
counsel for 901 Monroe Street, LLC (the “Apphcant™).! Thc Applicant requests that a further
public hoaring be schedulod on this mattor, bul fails to identify under what part of the zoning rulec

(11 DCMR §3029 or otherwise) such relief is authorized.?

The Applicant’s letter states itg belief “that the record in this case is complete....” The 200
Footers agree. In fact, there was nothing stated in briefs, argument or the Durant II decision itself
suggesting a lack of completeness to the record for reaching an informed decision on the merits of
the Application. Nevertheless, the Applicant claims that “conducting an additional public hearing
in this case will provide an appropriate opportunity for the partics to submit additional testimony

and evidence....”
Not only is the Applicant’s position mtcmally mconmstent wnthm the letter, as detalled
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above, thé newly expressed belef 1n the utmty ot taxing adaitonal evidence 1s inconsistent witn
the posture the Applicant has taken even since the Commission first decided this case in Order No.

10-28 on June 15, 2012, more than 2.5 years ago.

! Counscl for the Applicant failed to copy the undersigned on the December 23, 2014 letter, even
though the undersigned represented the 200 Footers before the Commission in the remand
proceedings flowing from the prior Court of Appeals decision in this case, Durant v. District of
Columbia Zoning Comm’n, 65 A.3d 1161 (D.C. 2013) (“Durant I"), and on judicial review in both
Durant I and Durant II. This omission is noted in the expectation that it will not be repeated upon

any further communications with the Commission.
2 The letter is neither a timely motion to rcopen the record nor a timely motion for rehearing,
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The Commission will recall that, after the decision in Durant I, the Commission issued a
procedural order for the conduct of the remand, which entailed the submission of written proposed
findings of fact and conclusions of law by the parties, which were considered at a Business Meeting
in July 2013, where no furthcr submissions, written or oral, were allowed. Subsequently, Order
No. 10-28 was supplemented with Order No. 10-28(1), which precipitated the Court’s decision in
Durant II. The gist of the Durant II decision is not that there is a paucity of either record evidence
or detailed proposed findings and conclusions submitted by the parties All that is missing ig the
Commission’s own independent evaluation of the record, as expresseéd in its own findings and
conclusions. Durant II made clcar that the Commission must consider the record-bascd issues
jdentified by the 200 Footcrs in their submission to the Commission following the decision in
Durant . Accordingly, there is no need for either the taking of additional evidence or the
submission of additional proposed findings and conclusions from the parties, and the 200 Footers
object to any reopening of the record for eithcr purpose.

Thie 200 Footers nevertheless agree that it would be appropriate to schedule a limited public
hearing in this case. It should bc for the sole purpose of providing counsel for the parties to appear
in person to arguc in favor of the proposed findings and conclusions they have already submitted
and in opposition to those submitted by the other party. Such a hearing would also provide an
opportunity, foregone in the Durant I remand, for dialogue between Members of the Commission
and counsel for the parties on the issues of concern to the Court and the appropriate disposition of
this case. The amount of time that the Coramission should set aside for such oral argument, and
the allocation of the time between the parties, are matters the 200 Footers belicve are best left to

the sound discretion of the Commission.
Sincerely yoursi

David W. Brown
Auorney for the 200 Footers

1 hereby certify that on December 26, 2014, a copy of this letter was mailed to the participants in

the original hearing in this matter.
David W. Brown ) 9 ’



